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But no weapon that is formed against you shall prosper, and every tongue that shall rise against you
in judgment you shall show to be in the wrong, This [peace, righteousness, security, triumph over
opposition] is the heritage of the servartf the Lord [those in whom the ideal Servant of the Lord is
reproduced]; this is the righteousness or the vindication which they obtain from Me [this is that which
| impart to them as their justification], says the Lord. Isaiah 54:17

Update on Eddie

This is a monthly online newsletter written by Eddie Ray: Kahi
Request a subscription by emailing FreeEddieKahn@yahoo.c
Donations to support the Free Eddie Kahn Fuar@ appreciated
but are not required. Each i
current situation and share knowledge that Eddie is learning §
as ochinks in the government
incarceration as a cdefendant in the Wesley Snip&ax Case.
Please do not email this address and ask for tax adViuis is

for information only and should not be construed as leggVice.

| went to a Status Conference Hearing on Sept. 11, 2007. | hag
ever been to one. It was interesting. WeesleSni pes o |
wanted another continuance, to January 2008. Normally, the J
will grant them. Some of these cases will drag oryéarsbefore
they are tried.

Judge Hodges did not seem to have a problem with it. He askg
Charles Wilson,thexapr epar er 6s attorne
it No problem there. uhlbésshe
would be willing to let me out of jail so that I could find Assistan
of Counsel. | explained to him that my wife had contacted 27 |3
firms to date that state in their advertisements they h&edieral
Criminal Tax casesNot one has been willing to become my
Assistance of Counsel. | reiterated that | was not a flight risk of
threat to the community and therefore had a Right to basetk
pending trial.

| told him that | coulcheverbe ready for trial withougffective
Assistance of Counsel. He stated that | always have Michael
Nielsen, the Standby Counsel. | told hinvduld notaccept
Michael as Counsel because he is paid by myefgshry, which is a
conflict of interest.No response to thallet result The judge does
not want me out of jail! He said the trial would go on as scheduy
on October 22, 2007.

Free Eddie Kahn Fund
Donations are accepted by
sending to:

Kookie Kahn
P.O. Box 969
Tavares, Florida 32778

By: Check

Money Order

Cash

PayPal address of
FreeEddieKahn@yahoo.com

God Bless you for
your help .
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Before | get into the meat of the newsletter, let me tell you that
Kookie and | are OK. Many of you have been sending the $50
suggested donation for the Inside The Beast Report Newsletter v
has enbkled Kookie to concentrate on preparing Court documents
filing them (itdéds about 1 |1 h
has even hadldtlet i me t o be AGrammi eo
donations have been a blessing and we thank you from ttuerbof
our hearts.

I x O OEA . EOOU " OEO(

Assistance of Counsel )

(I believe my case is typical of how judges will act on this matte

| am sure what the judge is planning on doing is tryini@toe me to
use the Standby Counsgl cannot hire Counsel. However, the U.§
Supreme Court just ruled in 2006 thas,long a you are willing to
pay for it the governmentannotforce Counsel of their choice on
you (See attachment: U.S. v. Gonzalepez).

Because | anticipate that JelHodges will do that, | sent the
Standby Counsel tHettercontaining the questions concerning hi
competence, effectiveness in cases similar to mine and qualificat
That was done June 25He has not attempted to answer the
guestions (neitherds any other lawyer! Without those questions
being answeredffirmatively, | would not hireanylawyer and pay
him thousands of dollars. Would you?

The judge is going to have to deal with several U.S. Supreme Co
decisions in this matter (U.S. v. GatezLopez, Johnson v. Zerbst
& Faretta v.California). Briefly, Lopez states you haveRightto
Counsel ofyjourc hoi c e ; Zerbst states
have it, youc a rbécbnvictedandsentencedrFaretta & Zerbst state
that you have aght to Counsel all stages of the proceedingsd
you have Right tassistancenot necessarilgepresentation

Psalm 91: 1-2, 5, 15

He who dwells in the
secret place of the Most
High shall remain stable
and fixed under the
shadow of the Almighty
[Whose power no foe can
withstand]. | will say of
the Lord, He is my
Refuge and my Fortress,
my God; on Him | lean
and rely, and in Him |
[confidently] trust!...You
whall not be aftraid of the
terror of the night, nor of
the arrow (the evil plots
and slanders of the
wicked) that flies by
dayéHe shall
Me, and | will answer him;
| will be with him in
trouble, I will deliver him
and honor him.

Disclaimer: Please
understand this
information is not
to be construed as
legal advice. Itis
for educational
purposes only and
disseminated
under my First
Amendment Right
of Freedom of
Speech.
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Bottom Line | have been trying since June to hir
someone that can answer rojir dire questionsconcerning competency, effectiveness and

gual i ficati ons ansthoicehoa mg, wherg @ we gofrantthefed r c e

Interesting, huh?

If someone starts out as | did, asking for Assistance of Counsel and not represe¢htajiaige

will not allow it if theyare providing Counsel. That was my situation initially so | filed all the

Motions to Dismiss, Notices, Demands, etc. that | felt were appropriate to try and get out of jail.
Then, in June, when some of my family and friends bedf@ning donations to hire counsel of

my choice, | started trying to hire Counsel. However, | think one of the big reasons these

|l awyers dondt want to become involved in this
already put into the cas&xampk: The judge is not an Article 3 Judge and the Court is not an

Article 3 Court. Therefore, it has no judicial power to try the case.

S
<

The | awyer i s probably thinking to himself
other cases. He will remembthese arguments and probably try to nail those clients to the
wal l ! o

S
<

The | awyer i s probably thinking to himself
other cases. He will remember these arguments and probably try to nail those clients to th
wal l ! o

| am also asking him fohis license to practice lawHow many lawyers you think have that?

Anot her Kkiller is fAHow many cases | i ke mine &
the U. S. Attorneys r ar edfthesd Altereeysiwant tCreveal t |, I
how ineffective they really are. And then there ’s C.J.S. Section,4which statesii Hi s

[lawyer] first duty is to the Courts and to the Public, not to the client, and whenever the duties to

his client conflict with thee he owes as an officer of the Court in the administration of justice,

the for mer mu s t (Bmphadisdaddédd Intother wdrda, tydueare .n@t his top

priority, or even second; you are last! Important: It does not matter whether you ag fpayi

or not. You are still last

Because | am aware of the above mentioned cases, | will not budge if the judge tries to force
someone on me | donbét want. 't should be int

A Leqgally Proper Front Page Of The Indictment

L

IIE

0l

|
4

I—WhentheU.S.governmet indicts you for a fAtax cr
Indictment the Penalty Code Section. They never list the Offenses Code Section. Why is this
important? Because without both, the Indictment is insufficient, therefore, invalid. A partial
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transcripp of a case that was sent to me illustrates that point. (See Tom Hauert attachment ).
Even after reading that, some of you are not really understanding it, right? OK, | am giving you
another document written by Dan Meador (see Dan Meador attachmergat aegearcher, who

died a few years ago. The document was di sse
my current experience. This isl®d page documerthat is amust havemust read, must
understangdin my opinion.

Please go to page Start reading the quote from the caséJ).S. v. Menk260 F. Supp. &4784.
The judge himself makes it very clear that, for instance, a Failure to File a tax return case
will not stand if the government only lists 26 USC 7203 on the Indictment. That is the
Penalty Code section. They must list the other Code sections to identify what law you
broke. Question Does the U.Severdo that? | have never seen them do it.

According to the transcript of the Hauert case, his case was dismissed because therdey. At
could not | ocate the Offense Code Section. Y
Caveat: Someone emailed Kookie stating that Hauert was reindicted and convicted later. | have

no details. If anyone does, please forward them tokwsvever, | still feel the argument has
merit.

Conclusion If anyone ever gets charged with any tax crime, that person might want to

demand to see the Offense Statute. However, that may be short sighted. Dan states that virtually
all Federal crimes hawe penalty code section and an Offense Code section.

One might want to ask for a dismissal of the charges or, in the alternative, the Offense Statute. If
they candét come wup with it, the case must be

If that is the case, the Indictment is itidawithout both listed on the front page.

Well, thatés all I have for now. | hobpe | ha
Take Care, be strong and trust in the Lord.

Love you all,

Eddie

P.S. If you are an activist and want to letgeidHodges know that his dirty deeds are not going

unnoticed, I have drafted a form | etter (see
newsletter) that you can send to him. These Public Servants need to know they are being held
accountablefottei r acti ons, dondédt you think?
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UNITED STATES v. GONZALEZ-LOPEZ
certiorari to the united states court of appeals for the eighth circuit
Argued April 18, 2006-Decided June 26, 2006No. 05352.

Respondent hired attorney Low to represent him on a federal drug charge. The District Court
denied Low's application for admissipro hac viceon the ground that he had violated a
professional conduct rule and then, with one exception, piedyeaspondent from meeting or
consulting with Low throughout the trial. The jury found respondent guilty. Reversing, the
Eighth Circuit held that the District Court erred in interpreting the disciplinary rule, that the
court's refusal to admit Low there®oviolated respondent's Sixth Amendment right to paid
counsel of his choosing, and that this violation was not subject to haeniesseview.

Held: A trial court's erroneous deprivation of a criminal defendant's choice of counsel entitles
him to revesal of his conviction. P[8-12.

(a) In light of the Government's concession of erroneous deprivation, the trial court's error
violated respondent’'s Sixth Amendment right to counsel of choice. The Court rejects the
Government's contention that the leitton is not "complete” unless the defendant can show that
substitute counsel was ineffective within the meaning§tatklandv. Washington466 U.S.

668, 691-696--i.e., that his performance was deficient and the defendant was prejudiceaby it

the defendant can demonstrate that substitute counsel's performance, while not deficient, was not
as good as what his counsel of choice would have provideatjroy a "reasonable probability

that ... the result ... would have been differeiat,"at 694. To support these propositions, the
Government emphasizes that the right to counsel is accorded to ensure that the accused receive a
fair trial, Mickensv. Taylor, 535 U.S. 162, 166and asserts that a trial is not unfair unless a
defendant has been prejudiced. The right to counsel of choice, @iQwemmands not that a

trial be fair, but that a particular guarantee of fairness be providexit, that the accused be

defended by the counsel he believes to be besCr@Wwfordv. Washington541 U.S. 36, 61

That right was violated here; no additional showing of prejudice is required to make the violation
"complete.” Pp3-7.

(b) The Sixth Amendment violation is not subject to hi@sserror analysis. Erroneous
deprivation of the right to counsel of choice, "with consequences that are necessarily
unquantifiable and indeterminate, unquestionably qualifies as 'structural’e®waliivanv.
Louisiana,508 U.S. 275, 282t "def[ies] analysis by 'harmless error' standards" because it
"affec[ts] the framework within which the trial proceeds" and is not "simply an ertbe itrial
process itself.Arizonav. Fulminante 499 U.S. 279 309310. Different attorneys will pursue
different strategies with regard to myriad tnaatters, and the choice of attorney will affect
whether and on what terms the defendant cooperates with the prosecution, plea bargains, or
decides to go to trial. It is impossible to know what different choices the rejected counsel would
have made, andhén to quantify the impact of those different choices on the outcome of the
proceedings. This inquiry is not comparable to that required to show that a counsel's deficient
performance prejudiced a defendant. &f1.
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http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=466&invol=668
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=466&invol=668
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=535&invol=162&pageno=166
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=541&invol=36&pageno=61
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=508&invol=275&pageno=282
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=499&invol=279

(c) Nothing in the Court's opiniocasts any doubt or places any qualification upon its
previous holdings limiting the right to counsel of choice and recognizing trial courts' authority to
establish criteria for admitting lawyers to argue before them. However broad a trial court's
discreton may be, this Court accepts the Government's concession that the District Court erred.
Pp.11-12.

399 F.3d 924, affirmed and remanded.
Scalia, J. delivered the opinion of the Court, in whigllevens, Souter, GinsbuemdBreyer,

JJ.,joined.Alito, J.,filed a dissenting opinion, in whidRoberts, CJ.,andKennedyand
Thomas, JJjoined.

UNITED STATES, PETITIONER .
CUAUHTEMOC
GONZALEZ -LOPEZ

on writ of certiorari to the united states court of
appeals for the eighth circuit

[June 26, 2006]

Justice Scalialelivered the opinion of the Court.

We must decide whether a trial court's erroneous deprivation of a criminal defendant's choice
of counsel entitles him to a reversal of his conviction.

Respondent Cuauhtemoc Gonzalepezwas charged in the Eastern District of Missouri
with conspiracy to distribute more than 100 kilograms of marijuana. His family hired attorney
John Fahle to represent him. After the arraignment, respondent called a California attorney,
Joseph Low, to discasvhether Low would represent him, either in addition to or instead of
Fahle. Low flew from California to meet with respondent, who hired him.

Some time later, Low and Fahle represented respondent at an evidentiary hearing before a
Magistrate Judge.hle Magistrate Judge accepted Low's provisional entry of appearance and
permitted Low to participate in the hearing on the condition that he immediately file a motion for
admissiorpro hac vice During the hearing, however, the Magistrate Judge revoked the
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provisional acceptance on the ground that, by passing notes to Fahle, Low had violated a court
rule restricting the crossxamination of a witness to one counsel.

The following week, respondent informed Fahle that he wanted Low to be his only attorney
Low then filed an application for admissipro hac vice The District Court denied his
application without comment. A month later, Low filed a second application, which the District
Court again denied without explanation. Low's appeal, in the form abjglrcation for a writ of
mandamus, was dismissed by the United States Court of Appeals for the Eighth Circuit.

Fahle filed a motion to withdraw as counsel and for a st@wse hearing to consider
sanctions against Low. Fahle asserted that, by dimgaespondent while respondent was
represented by Fahle, Low violated Mo. Rule of Professional Condut @993), which
prohibits a lawyer "[i]n representing a client" from "communicat[ing] about the subject of the
representation with a party ... repented by another lawyer" without that lawyer's consent. Low
filed a motion to strike Fahle's motion. The District Court granted Fahle's motion to withdraw
and granted a continuance so that respondent could find new representation. Respondent retained
a local attorney, Karl Dickhaus, for the trial. The District Court then denied Low's motion to
strike and, for the first time, explained that it had denied Low's motions for adnseibac
viceprimarily because, in a separate case before it, Low hadeddRule 44.2 by
communicating with a represented party.

The case proceeded to trial, and Dickhaus represented respondent. Low again moved for
admission and was again denied. The Court also denied Dickhaus's request to have Low at
counsel table withim and ordered Low to sit in the audience and to have no contact with
Dickhaus during the proceedings. To enforce the Court's order, a United States Marshal sat
between Low and Dickhaus at trial. Respondent was unable to meet with Low throughout the
trial, except for once on the last night. The jury found respondent guilty.

After trial, the District Court granted Fahle's motion for sanctions against Low. It read-Rule 4
4.2 to forbid Low's contact with respondent without Fahle's permission. It dis@ted that it
had denied Low's motions for admission on the ground that Low had violated the same Rule in a
separate matter.

Respondent appealed, and the Eighth Circuit vacated the conviction. 399Z4 (2005).
The Court first held that the Drgtt Court erred in interpreting Rule442 to prohibit Low's
conduct both in this case and in the separate matter on which the District Court based its denials
of his admission motions. The District Court's denials of these motions were therefore erroneou
and violated respondent's Sixth Amendment right to paid counsel of his choosiid), See
928932. The Court then concluded that this Sixth Amendment violation was not subject to
harmlesserror review. Sedal., at 932935. We granted certiorari. 546 8. ___ (2006).

The Sixth Amendment provides that "[i]n all criminal prosecutions, the accused shall enjoy
the right ... to have the Assistance of Counsel for his defence.” We have previously held that an
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element of this right is the right of afdadant who does not require appointed counsel to choose
who will represent him. Sé&/heatv. United States486 U.S. 153, 1591988). Cf.Powell v.
Alabama 287 U.S. 45, 531932) ("It is hardly necessary to say that, the right to counsel being
conceded, a defendant should be a#drd fair opportunity to secure counsel of his own
choice"). The Government here agrees, as it has previously, that "the Sixth Amendment
guarantees the defendant the right to be represented by an otherwise qualified attorney whom
that defendant can affotd hire, or who is willing to represent the defendant even though he is
without funds."Caplin & Drysdale, Chartered. United States491 U.S. 617, 624625(1989).

To be sure, the right to counsel of choice "is circumscribed in several important respects."
Wheat supra at 159. But the Government does not dispute the Eighth Circuit's conclusion in
this case that the District Court erroneoustprived respondent of his counsel of choice.

The Government contends, however, that the Sixth Amendment violation is not "complete”
unless the defendant can show that substitute counsel was ineffective within the meaning of
Stricklandv. Washington466 U.S. 668, 6914696 (1984}-i.e., that substitute counsel's
performance was deficient and the defendant was prejudiced by it. In thatalsrthe
Government contends that the defendant must at least demonstrate that his counsel of choice
would have pursued a different strategy that would have created a "reasonable probability that ...
the result of the proceedings would have been diftéreh, at 694-in other words, that he was
prejudiced within the meaning &tricklandby the denial of his counsel of choice even if
substitute counsel's performance was not constitutionally deffciensupport these
propositions, the Government points to our prior cases, which note that the right to counsel "has
been accorded ... not for its own sake, but for the effect it has on thyg abilie accused to
receive a fair trial. Mickensv. Taylor,535 U.S. 162, 16§2002) (internal quotation marks
omitted). A trial is not ufair and thus the Sixth Amendment is not violated, the Government
reasons, unless a defendant has been prejudiced.

Stated as broadly as this, the Government's argument in effect reads the Sixth Amendment as
a more detailed version of the Due Procedssi§€2-and then proceeds to give no effect to the
details. It is true enough that the purpose of the rights set forth in that Amendment is to ensure a
fair trial; but it does not follow that the rights can be disregarded so long as the trial is, on the
whale, fair. What the Government urges upon us here is what was urged upon us (successfully,
at one time, se®hiov. Roberts448 U.S. 56(1980)) with reged to the Sixth Amendment's
right of confrontatiora line of reasoning that "abstracts from the right to its purposes, and then
eliminates the right.Marylandv. Craig, 497 U.S. 836, 8641990) Scalig J., dissenting).
Since, it was argued, the purpose of the Confrontation Clause was to ensure the reliability of
evidence, so long as the testimonial hearsay bore "indicia of reliabilityC'ahfontation
Clause was not violated. SBebertssupra,at 6566. We rejected that argument (and our prior
cases that had accepted itdrawfordv. Washington541 U.S. 36(2004), saying that the
Confrontation Clause "commands, not that evidence be reliable, but that reliability be assessed in
a particular manner: by testing in the crucible of ceszmination.'ld., at 61.

So also with the Sikt Amendment right to counsel of choice. It commands, not that a trial be
fair, but that a particular guarantee of fairness be provitedit, that the accused be defended
by the counsel he believes to be best. "The Constitution guarantees a fairdughtthe Due
Process Clauses, but it defines the basic elements of a fair trial largely through the several
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provisions of the Sixth Amendment, including the Counsel Clageckland,supra,at 684

685. In sum, the right at stake here is the right tosel of choice, not the right to a fair trial,
and that right was violated because the deprivation of counsel was erroneous. No additional
showing of prejudice is required to make the violation "compfete."

The cases the Government relies on involve the right to the effective assistance of counsel,
the violation of which generally requires a defendant to establish prejudice.&estrickland,
supra,at 694;Mickens supra,at 166;United States. Cronic, 466 U.S. 648(1984). The earliest
case generally cited for the proposition thhe right to counsel is the right to the effective
assistance of counseMcMannv. Richardson397 U.S. 759, 771n.14 (1970), was baseaxh
the Due Process Clause rather than on the Sixth AmendmeRpwe#,287 U.S., at 57(cited
in e.g.,McMann, supraat 771, n14). And even our regmition of the right to effective counsel
within the Sixth Amendment was a consequence of our perception that representation by counsel
"is critical to the ability of the adversarial system to produce just res8ttsckland supra,at
685. Having derive the right to effective representation from the purpose of ensuring a fair trial,
we have, logically enough, also derived the limits of that right from that same purpose. See
Mickens supra,at 166. The requirement that a defendant show prejudice iniedfec
representation cases arises from the very nature of the specific element of the right to counsel at
issue thereeffective(not mistakefree) representation. Counsel cannot be "ineffective" unless his
mistakes have harmed the defense (or, at ledssauit is reasonably likely that they have).

Thus, a violation of the Sixth Amendment righefifectiverepresentation is not "complete™ until
the defendant is prejudiced. Seickland supra at 685.

The right to select counsel of one's choigecbntrast, has never been derived from the Sixth
Amendment's purpose of ensuring a fair tiilhas been regarded as the root meaningef th
constitutional guarantee. S@éheat486 U.S., at 159Anderserv. Treat 172 U.S. 24(1898).

See generally W. Beaney, The Right to Counsel in American Couf4,18733 (1955). Cf.

Powell supra,at 53. Where the right to be assisted by counsel of one's choice is wrongly denied,
therefore, it is unmessary to conduct an ineffectiveness or prejudice inquiry to establish a Sixth
Amendment violation. Deprivation of the right is "complete” when the defendant is erroneously
prevented from being represented by the lawyer he wants, regardless of theofjtiadity
representation he received. To argue otherwise is to confuse the right to counsel ef choice
which is the right to a particular lawyer regardless of comparative effectivemidisshe right to
effective counselwhich imposes a baseline requiremehcompetence on whatever lawyer is
chosen or appointed.

Having concluded, in light of the Government's concession of erroneous deprivation, that the
trial court violated respondent's Sixth Amendment right to counsel of choice, we must consider
whether this error is subject to review for harmlessnesstironav. Fulminante 499 U.S. 279
(1991), we divided constitutional errors into two césssThe first we called “trial error,"” because
the errors "occurred during presentation of the case to the jury" and their effect may "be
guantitatively assessed in the context of other evidence presented in order to determine whether
[they were] harmlesBeyond a reasonable dould!, at 307308 (internal quotation marks
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omitted). These include "most constitutional erroid."at 306. The second class of
constitutional error we called "structural defects.” These "defy analysis by 'haemniess
standrds" because they "affec[t] the framework within which the trial proceeds," and are not
"simply an error in the trial process itselfd, at 3093102 See alsdNederv. United States527
U.S. 1, 79(1999). Such errors include the denial of counsel@deonv. Wainwright,372

U. S. 335(1963), the denial of the right of setpresentation, sédcKasklev. Wiggins 465

U.S. 168, 177178 n.8 (1984), the denial of the right to public trial, &#allerv. Georgia,467
U.S. 39, 49n. 9 (1984), and the denial of the right to trial by jury by the giving of a defective
reasonabl@oubt instruction, seBullivanv. Louisiana,508 U.S. 275(1993).

We have little trouble concluding that erroneous deprivation of the right to counsel of choice,
"with consequences that are necessarily unquantifiable and indeterminate, unquestionably
qualifies as 'structural err6t Id., at 282. Different attorneys will pursue different strategies with
regard to investigation and discovery, development of the theory of defense, selection of the jury,
presentation of the witnesses, and style of withess examination and jury argiintetine
choice of attorney will affect whether and on what terms the defendant cooperates with the
prosecution, plea bargains, or decides instead to go to trial. In light of these myriad aspects of
representation, the erroneous denial of counsel beacdlg on the "framework within which
the trial proceeds Fulminante supra,at 316-or indeed on whether it proceeds at all. It is
impossible to know what different choices the rejected counsel would have made, and then to
guantify the impact of thoseffierent choices on the outcome of the proceedings. Many
counseled decisions, including those involving plea bargains and cooperation with the
government, do not even concern the conduct of the trial at all. Haremtessanalysis in such a
context wouldbe a speculative inquiry into what might have occurred in an alternate universe.

The Government acknowledges that the deprivation of choice of counsel pervades the entire
trial, but points out that counsel's ineffectiveness may also do so and yetnweeallow reversal
of a conviction for that reason without a showing of prejudice. But the requirement of showing
prejudice in ineffectiveness claims stems from the very definition of the right at issue; it is not a
matter of showing that the violatiora® harmless, but of showing that a violation of the right to
effective representatiomccurred A choiceof-counsel violation occurshenevethe defendant's
choice is wrongfully denied. Moreover, if and when counsel's ineffectiveness "pervades" a trial,
it does so (to the extent we can detect it) through identifiable mistakes. We can assess how those
mistakes affected the outcome. To determine the effect of wrongful denial of choice of counsel,
however, we would not be looking for mistakes committed bytheal counsel, but for
differences in the defense that would have been made by the rejected-eoumsgters ranging
from guestions asked amir dire and crossexamination to such intangibles as argument style
and relationship with the prosecutorseWould have to speculate upon what matters the
rejected counsel would have handled differentiyindeed, would have handled the same but
with the benefit of a more jurgleasing courtroom style or a longstanding relationship of trust
with the prosecutar And then we would have to speculate upon what effect those different
choices or different intangibles might have had. The difficulties of conducting the two
assessments of prejudice are not remotely compatable.

AV
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Nothing we have said today casts any doubt or places any qualification upon our previous
holdings that limit the right to counsel of choice and recognize the authority afduidé to
establish criteria for admitting lawyers to argue before them. As the dissent too digoosisat,
3, the right to counsel of choice does not extend to defendants who require counsel to be
appointed for them. Sed'heat486 U.S., at 159Caplin & Drysdale 491 U.S., at 624626.
Nor may a deendant insist on representation by a person who is not a member of the bar, or
demand that a court honor his waiver of cordiree representation. S¥¢heaf486 U.S., at
159160. We have recognized a trial court's wide latitude in balancing the right to counsel of
choice against the needs of fairneds,at 163164, and against the demands of its calendar,
Morris v. Slappy 461 U.S. 1, 1112 (1983). The court has, moreover, an "independent interest
in ensuring that criminal trials are conducted within the ethical standards of the proéssion
that legal proceedings appear fair to all who observe théfindat supra,at 160. None of these
limitations on the right to choose one's counsel is relevant here. This is not a case about a court's
power to enforce rules or adhere to practices thatméne which attorneys may appear before
it, or to make scheduling and other decisions that effectively exclude a defendant's first choice of
counsel. However broad a court's discretion may be, the Government has conceded that the
District Court here ercewhen it denied respondent his choice of counsel. Accepting that
premise, we hold that the error violated respondent's Sixth Amendment right to counsel of choice
and that this violation is not subject to harmiea®r analysis.

* * *

The judgment of the Court of Appeals is affirmed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.
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| disagree with the Court's conclusion that a criminal conviction must automatically be
reversed whenever a trial court errs in applying its rules regagpdingac viceadmissions and
as a result prevents a defendant from being represented at trial by the defendasiti¢est
attorney. Instead, a defendant should be required to méastgomeshowing that the trial
court's erroneous ruling adversely affected the quality of assistance that the defendant received.
In my view, the majority's contrary holding is based on an incorrect interpretation of the Sixth
Amendment and a misappligan of harmleserror principles. | respectfully dissent.

The majority makes a subtle but important mistake at the outset in its characterization of what
the Sixth Amendment guarantees. The majority states that the Sixth Amendment protects "the
right of a defendant who does not require appointed counsel to choose who will represent him."
Ante at 3. What the Sixth Amendment actually protects, however, is the right tthieave
assistancehat the defendant's counsel of choice is able to providdldivs that if the
erroneous disqualification of a defendant's counsel of choice does not impair the assistance that a
defendant receives at trial, there is no violation of the Sixth Amendment.

The language of the Sixth Amendment supports this interpretation. The Assistance of Counsel
Clause focuses on what a defendant is entitled to receive ("Assistance"), rather than on the
identity of the provider. The background of the adoption of the Sixth Amendment points in the
same direction. The specific evil against which the Assistance of Counsel Clause was aimed was
the English commotaw rule severely limiting a felony defendant's ability tcalssisted by
counselUnited States. Ash 413 U.S. 300, 30§1973). "[T]he core purpose of the counsel
guarantee was to assure 'Assistaat#ial,"id., at 309, and thereby "to assure fairness in the
adversary criminal procesg/hited States. Morrison, 449 U.S. 361, 364198l1). It was not
"the essential aim of the Amendment ... to ensure that a defendant will inexorably be represented
by the lawyer whom he preferd/heatv. United States486 U.S. 153, 1591988); cf.Morris
v. Slappy 461 U.S. 1, 14(1983) ("[W]e reject the claim that the Sixth Amendrnhguarantees a
'meaningful relationship' between an accused and his counsel").

There is no doubt, of course, that the right "to have the Assistance of Counsel” carries with it
a limited right to be represented by counsel of choice. At the time afittygtion of the Bill of
Rights, when the availability of appointed counsel was generally liriteat,is how the right
inevitably played outA defendant's right to have the assistance of counsel necessarily meant the
right to have the assistance of whatever counsel the defendant was able to secure. But from the
beginning, the right to counsel of choice has been circumscribed.

For one thng, a defendant's choice of counsel has always been restricted by the rules
governing admission to practice before the court in question. The Judiciary Act of 1789 made
this clear, providing that parties "in all the courts of the United States" had théorighe
assistance of such counsel or attorneys at law as by the rules of the said courts respectively shall
be permitted to manage and conduct cases therein." Ch. 20, 835, 1 Stat. 92. Therefore, if a
defendant’s firsthoice attorney was not eligible appear under the rules of a particular court,
the defendant had no right to be represented by that attorney. Indeed, if a defendant's top 10 or
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top 25 choices were all attorneys who were not eligible to appear in the court in question, the
defendant hado right to be represented by any of them. Today, rules governing admission to
practice before particular courts continue to limit the ability of a criminal defendant to be
represented by counsel of choice. ®é®&at486 U.S.,at 159.

The right to ounsel of choice is also limited by conflicf-interest rules. Even if a defendant
is aware that his or her attorney of choice has a conflict, and even if the defendant is eager to
waive any objection, the defendant has no constitutional right to esespted by that attorney.
Seeid., at 159160.

Similarly, the right to be represented by counsel of choice can be limited by mundane case
management considerations. If a trial judge schedules a trial to begin on a particular date and
defendant's coumesof choice is already committed for other trials until some time thereafter, the
trial judge has discretion under appropriate circumstances to refuse to postpone the trial date and
thereby, in effect, to force the defendant to forgo counsel of choiege §eSlappy supra;

United States. Hughey 147 F.3d 423, 428431 (CA5 1998).

These limitations on the right to counsel of choice are tolerable because the focus of the right
is the quality of the representation that the defendant receivabenidentity of the attorney
who provides the representation. Limiting a defendant to those attorneys who are willing,
available, and eligible to represent the defendant still leaves a defendant with a pool of attorneys
to choose fromand, in most jurisditions today, a large and diverse pool. Thus, these
restrictions generally have no adverse effect on a defendant's ability to secure the best assistance
that the defendant's circumstances permit.

Because the Sixth Amendment focuses on the qualityechs$sistance that counsel of choice
would have provided, | would hold that the erroneous disqualification of counsel does not violate
the Sixth Amendment unless the ruling diminishes the quality of assistance that the defendant
would have otherwise reced. This would not require a defendant to show that the second
choice attorney was constitutionally ineffective within the meanir§tiaéklandv. Washington
466 U.S. 668(1984). Rather, the defendant would be entitled to a new trial if the defendant
could show "an identifiable difference in the quality of representation between the disqualified
counsel and the attorney who represents the defendaiat.atRodriguezv. Chandler 382 F.3d
670, 675 (CA7 2004), cert. denié#l3 U.S. 1156(2005).

This approach is fully consistent with our pra@cisions. We have never held that the
erroneous disqualification of counsel violates the Sixth Amendment when there is no prejudice,
and while we have stated in several cases that the Sixth Amendment protects a defendant's right
to counsel of choice, s&&aplin & Drysdale, Chartered. United States491 U.S. 617, 624625
(1989);Wheat supra at 159;Powellv. Alabama 287 U.S. 45, 531932), we had no occasion in
those cases to consider whether a violation of this right can be shown where there is no
prejudice. Nor do our opinions those cases refer to that question. It is therefore unreasonable
to read our general statements regarding counsel of choice as addressing the issue ofprejudice.
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But even accepting, as the majority holds, that the erroneous disqualification of counsel of
choice always violates the Sixth Amendment, it still would not follow that reversal is required in
all cases. The Constitution, g terms, does not mandate any particular remedy for violations of
its own provisions. Instead, we are bound in this case by Federal Rule of Criminal Procedure
52(a), which instructs federal courts to "disregar[d]" "[a]ny error ... which does not affect
substantial rights.” See also 28 8.C. §2111,Chapmarv. California, 386 U.S. 18, 221967).

The only exceptions we have recognized to this nave been for "a limited class of
fundamental constitutional errors that ‘defy analysis by "harmless error" stantbietierv.
United Statesh27 U.S. 1, 7(1999) (quotingArizonav. Fulminante 499 U.S. 279, 3091991));
see als&Chapmansupra at 23. "Such errors ... 'necesiyarender a trial fundamentally unfair’
[and] deprive defendants of 'basic protections' without which 'a criminal trial cannot reliably
serve its function as a vehicle for determination of guilt or innocence ... and no criminal
punishment may be regardas fundamentally fair* Neder supra,at 89 (quotingRosev.

Clark, 478 U.S. 570, 577%578(1986) (second omission in original)); see alstg at 9 (listing
such errors).

Thus, inNeder we rejected the argument that the omission of an element of a crime in a jury
instruction ‘hecessarilyender[s] a criminal trial fundamentally unfair or an unreliable vehicle
for determining guilt omnocence.'527 U.S., at 9 In fact, in that case, "quite the opposite [was]
true: Neder was tried before an impartial judge, under the correct stahgaodfoand with the
assistance of counsel; a fairly selected, impartial jury was instructed to consider all of the
evidence and argument in respect to Neder's defenstoid.."

Neder's situationwith an impartial judge, the correct standard afgby assistance of counsel,
and a fair jury-is much like respondent’'s. Fundamental unfairness does not inexorably follow
from the denial of firsthoice counsel. The "decision to retain a particular lawyer" is "often
uninformed,"Cuylerv. Sullivan 446 U.S. 335, 3441980); a defendant's seceakoice lawyer
may thus turn out to be better than the defendant'schiite lawyer. More oftera defendant's
first- and secondhoice lawyers may be simply indistinguishable. These possibilities would not
justify violating the right to choice of counsel, but they do make me hard put to characterize the
violation as alwaysrender[ing] a trial unfajf Nedet supra at 9. Fairness may not limit the
right, seeante at 5, but it does inform the remedy.

Nor is it always or nearly always impossible to determine whether the first choice would have
provided better representation than the second chbimge are undoubtedly cases in which the
prosecution would have little difficulty showing that the seeohdice attorney was better
gualified than or at least as qualified as the defendant's initial choice, and there are other cases in
which it will be evident to the trial judge that any difference in ability or strategy could not have
possibly affected the outcome of the trial.

Requiring a defendant to fall back on a secohdice attorney is not comparable to denying a
defendant the right to bepresented by counsel at all. Refusing to permit a defendant to receive
the assistance of any counsel is the epitome of fundamental unfairness, and as far as the effect on
the outcome is concerned, it is much more difficult to assess the effect of ateoteplal of
counsel than it is to assess the effect of merely preventing representation by the defendant's first
choice attorney. To be sure, when the effect of an erroneous disqualification is hard to gauge, the

140f 71


http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=386&invol=18&pageno=22
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=527&invol=1&pageno=7
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=499&invol=279&pageno=309
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=478&invol=570&pageno=577
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=527&page=9
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=446&invol=335&pageno=344

prosecution will be unable to meet its #en of showing that the error was harmless beyond a
reasonable doubt. But that does not justify eliminating the possibility of showing harmless error
in all cases.

The majority's focus on the "trial error"/"structural defect" dichotomy is misleabling.
Fulminante we used these terms to denote two poles of constitutional error that had appeared in
prior cases; trial errors always lead to harmkEser review, while structural defects always lead
to automatic reversal. S€89 U.S., at 306310. We did not suggest that trial errors areothiy
sorts of errors amenable to harmiessor review, or thaall errors "affecting the framework
within whichthe trial proceedsjd., at 310, are structural. The touchstone of structural error is
fundamental unfairness and unreliability. Automatic reversal is strong medicine that should be
reserved for constitutional errors thatways' or "necessarily' Nedet supra at 9 (emphasis in
original), produce such unfairness.

Either of the two courses outlined abevequiring at least some showing of prejudice, or
engaging in harmlessrror review-would avoid the anomalous and unjustifiable consequences
that follow from the majority's twqpart rule of error without prejudice followed by automatic
reversal.

Under the majority's holding, a defendant who is erroneously required to go to trial with a
seconechoice attorney is automatically entitled to avrteéal even if this attorney performed
brilliantly. By contrast, a defendant whose attorney was ineffective in the constitutional sense
(i.e., "made errors so serious that counsel was not functioning as the 'counsel' guaranteed ... by
the Sixth AmendmeritStrickland 466 U.S., at 68 cannot obtain relief without showing
prejudice.

Under the majority's holding, a trial court may adopt rules sevegstsictingpro hac vice
admissions, cfLeisv. Flynt, 439 U.S. 438, 4431979)(per curiam),but if it adopts a generous
rule and then esrin interpreting or applying it, the error automatically requires reversal of any
conviction, regardless of whether the erroneous ruling had any effect on the defendant.

Under the majority's holding, some defendants will be awarded new trials ewugntiis
clear that the erroneous disqualification of their fafsbice counsel did not prejudice them in the
least. Suppose, for example, that a defendant is initially represented by an attorney who
previously represented the defendant in civil mattedswho has little criminal experience.
Suppose that this attorney is erroneously disqualified and that the defendant is then able to secure
the services of a nationally acclaimed and highly experienced criminal defense attorney who
secures a surprisingfgvorable result at triaffor instance, acquittal on most but not all counts.
Under the majority's holding, the trial court's erroneous ruling automatically means that the Sixth
Amendment was violateebven if the defendant makes no attempt to arguehbatisqualified
attorney would have done a better job. In fact, the defendant would still be entitled to a new trial
on the counts of conviction even if the defendant publicly proclaimed after the verdict that the
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second attorney had provided better espntation than any other attorney in the country could
have possibly done.

Cases as stark as the above hypothetical are unlikely, but there are certainly cases in which
the erroneous disqualification of a defendant's-fikstice counsel neither seuasly upsets the
defendant's preferences nor impairs the defendant's representation at trial. As noted above, a
defendant's seconzhoice lawyer may sometimes be better than the defendantshinise
lawyer. Defendants who retain counsel are frequdatbed to choose among attorneys whom
they do not know and about whom they have limited information, and thus a defendant may not
have a strong preference for any one of the candidates. In addition, if all of the attorneys
considered charge roughly comgdamafees, they may also be roughly comparable in experience
and ability. Under these circumstances, the erroneous disqualification of a defendant's first
choice attorney may simply mean that the defendant will be represented by an attorney whom the
defendat very nearly chose initially and who is able to provide representation that is just as
good as that which would have been furnished by the disqualified attorney. In light of these
realities, mandating reversal without even a minimal showing of prejoditiee part of the
defendant is
unwarranted.

The consequences of the majority's holding are particularly severe in the federal system and
in other court systems that do not allow a defendant to take an interlocutory appeal when counsel
is disqualified. Sed~lanaganv. United States465 U.S. 259, 26({1984). Under such systems,
appellate review typically occurs after the defendastleen tried and convicted. At that point,
if an appellate court concludes that the trial judge made a marginally incorrect ruling in applying
its ownpro hac viceules, the appellate court has no alternative but to order a newetra if
there is nbeven any claim of prejudice. The Sixth Amendment does not require such results.

Because | believe that some showing of prejudice is required to establish a violation of the
Sixth Amendment, | would vacate and remand to let the Court of Appealmdetavhether
there was prejudice. However, assuming for the sake of argument that no prejudice is required, |
believe that such a violation, like most constitutional violations, is amenable to haemtass
review. Our statutes demand it, and our precedaénm not bar it. | would then vacate and remand
to let the Court of Appeals determine whether the error was harmless in this case.

FOOTNOTES

Footnotel

The dissent proposes yet a third standaizl, that the defendant must shovati identifiable
difference in the quality of representation between the disqualified counsel and the attorney who
represents the defendant at triaPost,at4 (opinion ofAlito, J.). That proposal suffers from the
same infirmities (outlined later in text) that beset the Government's positions. In addition,
however, it greatly impairs the clarity of the law. How is a les@urt judge to know what an
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"identifiable difference” consists of? Whereas the Government at least apgiaiskilandand
the case law under it, the most the dissent can claim by way of precedential support for its rule is
that it is "consistent with" cases that never discussed the iSpogjudice.ld.

Footnote2

The dissent resists giving effect to our cases' recognition, and the Government's concession, that
a defendant tsaa right to be defended by counsel of his choosing. It argues that because the

Sixth Amendment guarantees the right to the "assistance of counsel," it is not violated unless "the
erroneous disqualification of a defendant's counsel of choice ... imghée[a§sistance that a
defendant receives at triaPbst,at 1-2 (opinion ofAlito, J.). But if our cases (and the

Government's concession) mean anything, it is that the Sixth Amendment is violated when the
erroneous disqualification of counsel "impairfs¢ assistance that a defendant receives at trial

[from the counsel that he chose]."

Footnote3

In Wheatv. United States486 U.S. 153(1988), where we formulated the right to counsel of

choice and discussed some of the limitations upon it, we took note of the overarching purpose of
fair trial in holding that the trial court has discretion to disallow a first choice of counsel that
would create serious risk of conflict of interdst, at 159. It is one thing to conclude that the

right to counsel of choice may be limited by the need fortffiail, but quite another to say that

the right does not exist unless its denial renders the trial unfair.

Footnote4

The dissent criticizessufor our trial error/structural defect dichotomy, assertingRoahinante

never said that "trial errors are thely sorts of errors amenable to harmiessor review, or that

all errors affecting the framework within which the trial proceeds are stal¢tpost,at 8

(opinion ofAlito, J.) (internal quotation marks and citation omitted). Although it is hard to read
that case as doing anything other than dividing constitutional error into two comprehensive
categories, our ensuing analysis in fact setieither upon such comprehensiveness nor upon trial
error as the touchstone for the availability of harmksser review. Rather, here, as we have

done in the past, we rest our conclusion of structural error upon the difficulty of assessing the
effect ofthe error. Se®Vallerv. Georgia,467 U.S. 39, 49n.9 (1984) (violation of the public

trial guarantee is not subject to harmlessness revemause "the benefits of a public trial are
frequently intangible, difficult to prove, or a matter of chancégsquex. Hillery, 474 U.S.

254, 263(1986) ("[W]hen a petit jury has been selected upon improper criteria or has been
exposed to prejudicial publicity, we have required reversal of the conviction because the effect of
the violation cannot be ascertained"). The dissent would usddifa@ntal unfairness” as the sole
criterion of structural error, and cites a case in which that was the determining faci¢edsee

v. United States527 U.S. 1, 9(1999) (quoted by the disseppst,at 6). But this has not been

the only criterion we have used. In addition to the above cases using difficulty of assessment as
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